INTRODUCTION
The "no-contact" rule is a rule of legal ethics that forbids attorneys from communicating with persons represented by counsel regarding the subject of the representation.' It has recently become the focus of a bitter debate pitting federal law enforcement officials against the defense bar, the American Bar developing a rule for government attorneys that would not wholly exempt them from the ethical rules governing the rest of the bar. 16 On March 3, 1994, after a lengthy series of meetings with members of the private bar, Reno submitted a revised version of the proposed regulations for an additional comment period. 17 The regulations were adopted on August 4, after the DOJ received only thirty-one comments on the proposed rule. 18 This note assesses the adequacy of the new regulations. It outlines the most difficult dilemmas raised by the application of the no-contact rule to government attorneys. After analyzing various proposals, this note suggests a solution that balances the needs of effective federal law enforcement, on the one hand, and the protection of the attorney-client relationship, on the other. Part I summarizes the cases applying the no-contact rule to criminal attorneys, the original Thornburgh Memo, and the ABA's formal resolution denouncing the Memo. Part I concludes that government attorneys desperately need a clear rule to guide their communications with represented persons. Moreover, the needs of law enforcement sometimes require narrow exceptions to a literal application of the no-contact rule. On the other hand, these concerns alone do not justify a wholesale exemption from the rule for federal prosecutors.
Part II analyzes the no-contact regulations. It concludes that, although the DOJ has the constitutional authority to promulgate the regulations, the regulations provide government attorneys with protections not warranted by the need for effective law enforcement. Although the regulations purport to create only limited exceptions to the general rule prohibiting direct communications with represented persons, they permit almost all direct communications that conform to the minimal safeguards guaranteed by the Fifth and Sixth Amendments. Under the regulations, government attorneys generally are not subject to state disciplinary action so long as they do not engage in communications with represented persons after those persons have been arrested or indicted. The regulations provide that most prearrest, preindictment communications are "authorized by law." In short, government prosecutors are permitted to engage in communications that would subject other attorneys to state bar discipline.
Part III suggests an alternative approach that addresses the concrete concerns of government prosecutors without wholly exempting government attorneys from the no-contact rule. This approach does not distinguish between prearrest and postarrest communications. Instead, it creates narrow exceptions to the no-contact rule which meet the special needs of federal prosecutors. Part II also discusses the appropriate remedies for violations of the no-contact rule by a government attorney. It concludes that federal prosecutors who violate the rule should be subject to state bar disciplinary action. However, suppression of evidence obtained in violation of the rule is an inappropriate remedy because it 16 . See, e.g., Compromise Sought, supra note 14, at *3 (reporting an agreement between Reno and members of the private bar to form a small working group to discuss the issue).
17. The no-contact rule first appeared in 1908 as Canon 9 of the ABA Canons of Professional Ethics.' 9 Both the Code of Professional Responsibility (the Code) and the Model Rules of Professional Conduct (the Model Rules) include versions of the rule. The rule prevents attorneys from communicating about the subject of representation with parties they know to be represented by counsel, unless the party's lawyer is present or consents to the communication, or the law authorizes direct communication. 20 The rule originally was designed to address imbalances in knowledge and skill between lawyers and adverse parties by preventing attorneys from using their superior legal skills to manipulate laypersons. 2 1 According to the Code, "[tihe legal system in its broadest sense functions best when persons in need of legal advice or assistance are represented by their own counsel." '22 Few question the need for a no-contact rule in the civil context. There, the rule provides a represented party's only protection against an opposing counsel's attempts to interfere with the attorney-client relationship or harm the client's interests. 2 3 Furthermore, in the civil context, the rule governs the conduct of attorneys for all parties to a dispute and provides a "mutuality of obligation" 24 in which each attorney maintains complete control over her client's disclosures. But whether and how closely the no-contact rule should govern prosecutors' conduct remains contested.
A. Should the Rule Even Apply in the Criminal Context?
Despite the no-contact rule's lengthy history and general acceptance in the civil arena, many argue that the rule should not apply to criminal prosecutors. 25 Several of the arguments advancing this view focus on the language of the rule 21. See Massiah v. United States, 377 U.S. 201, 211 (1964) (White, J., dissenting) (asserting that the underlying concern of the rule is "the supposed imbalance of legal skill and acumen between the lawyer and the party litigant"); Kurlantzik, supra note 1, at 139 (noting that the layman's relative ignorance of the technical procedural and evidentiary framework of the law "necessitates limitation by some means of overreaching, and opportunity for overreaching, by the lawyer"). 22 . MODEL CODE OF PROFESSIONAL REsPoNsIBILrrY EC 7-18 (1981 
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as written in the Code and the Model Rules. As an initial matter, neither Disciplinary Rule (DR) 7-104(A)(1) nor Model Rule 4.2 expressly provides that the no-contact rule applies in the criminal context. Because some disciplinary rules are specifically aimed at government attorneys, 2 6 some commentators maintain that the absence of the word "prosecutor" means that the no-contact rule applies only in the civil arena. 27 Furthermore, both DR 7-104(A)(1) and Model Rule 4.2 forbid only those communications made in the course of the attorney's representation of a client. 28 Thus, several commentators argue that the no-contact rule exempts prosecutors, who are not partisan advocates and do not "represent" a "client" in the traditional sense. 29 It is doubtful, though, that the drafters of the no-contact rule intended to exempt prosecutors implicitly from the rule when they could easily have done so explicitly.
Recognizing that the language of the no-contact rule does not clearly indicate whether it governs the conduct of government attorneys, other commentators argue that the rule's underlying rationale applies only in the civil context. 30 The central purpose of the rule in the civil context is to prevent attorneys from using their superior knowledge to "trick" a party outside the presence of her counsel. 3 1 In the criminal context, however, prosecutors who contact represented persons in the absence of counsel may be acting to identify and apprehend criminal offenders or to prevent future offenses, rather than to take unfair advantage of a layperson. 32 Several commentators and courts argue that these interests outweigh those of the represented person in being protected from a prosecutor's unfair use of her legal skills.
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criminal context"); Uviller, supra note 24, at 1179 (asserting that the no-contact rule is intended for "an entirely civil arena").
26. For example, the disciplinary rule immediately preceding the Model Code's version of the nocontact rule is entitled "Performing the Duty of Public Prosecutor or Other Government Lawyer" and deals in part with prosecutorial responsibilities concerning evidence. MODEL CODE OF PROFESSIONAL REsPONSiBiLrrY DR 7-103(B) (1981) ; see also MODEL RuLEs OF PROaSSIoNAL CoNDucr Rule 3.8 (1983) ("Special Responsibilities of a Prosecutor").
27. See Saylor & Wilson, supra note 25, at 463 (arguing that "[i]n contrast to other disciplinary and model rules, neither DR 7-104(A)(1) nor Model Rule 4.2 provides that it applies to prosecutors") (footnotes omitted); Schwartz, supra note 25, at 948 ("The Rule's failure to explicitly mention the word 'prosecutor' lends additional support to the argument against application to prosecutors.").
28. MODEL CODE OF PROFESSIONAL REsPONSIrBLrrY DR 7-104(A)(I) (1981) (applying only "during the course of [ inconvenience of a minor civil suit needs the rules' protections more than does a scared and uneducated person facing the possibility of arrest, criminal charges, and imprisonment. The consequences of criminal prosecution may be far more severe than those resulting from civil litigation, and criminal clients tend to be less sophisticated. 36 Even the DOJ acknowledges that the rationale behind the no-contact rule, including the risk of damaging admissions, waiver of privileges, and misstatements, "clearly applies in criminal proceedings, perhaps with more force than in the civil context."
37
A stronger argument against applying the no-contact rule in the criminal context relies on the Constitution. Some argue that the Constitution sufficiently addresses in the criminal context those concerns that the no-contact rule addresses in the civil context. 38 In the civil arena, the no-contact rule is the only limitation on an attorney's direct communication with a represented party.
3 9 In contrast, in the criminal context, the Fifth and Sixth Amendments place substantial restrictions on the ability of law enforcement officials to communicate with criminal defendants. 40 The Fifth Amendment forbids interrogating an arrested person who has asserted his desire to have an attorney present. 41 The Sixth Amendment prohibits law enforcement agents from "deliberately eliciting" statements from a defendant after formal criminal proceedings have begun, unless the defendant's counsel is present or the defendant expressly strong public "interest in the apprehension of criminal offenders, the prevention of future criminal offenses, and the accurate and expeditious resolution of criminal proceedings" can "outweigh the interest of the represented person in being protected from his own mistakes or the legal skill of the prosecutor"); Uviller, supra note 24, at 1179 ("In criminal investigations, unlike their civil counterparts, public policy favors full prosecutorial investigation while powerful constraints limit unfair or coercive police methods.").
34. waives his right to counsel. 42 But despite the breadth of the Constitution's protections, few courts have reasoned that the no-contact rule is unnecessary and therefore inapplicable in the criminal context.
B. Application of the No-Contact Rule to Preindictment, Noncustodial Communications
While some state courts refuse to apply the no-contact rule in the criminal context, 43 most have assumed or concluded that the rule does govern the conduct of prosecutors. 44 But even among these courts, there is no consensus concerning the scope of the rule in the criminal context. For example, courts have clashed over whether the rule governs direct communications with all represented individuals or only those who have been indicted. Still, most courts that have addressed this issue have concluded that a prosecutor does not violate the rule by using undercover techniques or communicating with a represented person prior to the initiation of formal criminal proceedings. 4 5
The majority view: The rule does not prohibit preindictment communications.
Most courts hold that the no-contact rule does not prohibit preindictment communications. Courts and commentators have invoked a variety of rationales for limiting the scope of the no-contact rule to postindictment communications. Some justify these decisions by looking to the rule's language itself. For example, some focus on the rule's prohibition only of those communications made to a "party." They contend that targets of criminal investigations are not "parties" until formal, adversarial proceedings are initiated and that the no-contact rule applies only once such proceedings begin. 4 46. See, e.g., Cramton & Udell, supra note 1, at 333 (arguing that in criminal matters "the rule would apply at the same time the Sixth Amendment right to counsel attaches" because "until 'the Gov-Circuit in United States v. Ryans 47 held that a "party" under the no-contact rule is a litigant participating in "an adversarial relationship." 4 8 Therefore, the court held that the no-contact rule does not prohibit direct communications made prior to the initiation of formal, adversarial proceedings. 49 However, the language of the comment to Model Rule 4.2 weighs against such a construction. It expressly extends the no-contact rule to all communications made to any person "who is represented by counsel concerning the subject matter of the communication." 50 Whether or not the person is a party to a formal proceeding is irrelevant to the applicability of the rule. 51 Rather than focusing solely on the meaning of "party," some courts have also turned to the no-contact rule's requirement that the communication be on the "subject of representation." Several courts have held that, until formal proceedings have commenced, the subject matter of the representation is as yet undefined and, therefore, there is no clearly delineated "subject of representation" to which the no-contact rule can apply.
2
Other courts rely on yet a third basis for concluding that the no-contact rule does not apply before the initiation of formal proceedings. The no-contact rule contains an exception for communications that are otherwise "authorized by law." Some commentators argue that communications made by government attorneys prior to formal proceedings are not prohibited by the rule because they are "authorized by law" under the Constitution. 5 Finally, some courts do not focus at all on the language of the no-contact rule. Instead, they adopt a practical approach that asks whether the rule makes sense as a matter of public policy in the criminal context. In particular, these courts are troubled by any application of the rule that would prohibit undercover investigations prior to the initiation of formal criminal proceedings. They do not, however, carve out an exception to the no-contact rule for undercover communications. Instead,. these courts hold more broadly that the nocontact rule's proscriptions do not attach at all during the period of investigation prior to the initiation of criminal proceedings.
8
But applying the no-contact rule only to postindictment communications is the same in practice as simply declaring the rule inapplicable in the criminal context. The Sixth Amendment right to counsel already prohibits law enforcement agents from "deliberately eliciting" statements from a defendant after formal criminal proceedings have begun, unless the defendant's counsel is present or the defendant expressly waives his right to counsel. 5 ( holding that statements that defendant made, after criminal proceedings had commenced, in response to police officer's speech asserting that victim's parents were entitled to give her a "Christian burial," were elicited in violation of 6th Amendment); Massiah v. United States, 377 U.S. 201 (1964) (holding that statements that federal agents obtained via radio transmitter installed in defendent's automobile after defendant had been indicted were obtained in violation of the 6th Amendment). distinguish the scope of the Sixth Amendment right to counsel from the nocontact rule as applied to postindictment communications. First, the no-contact rule bars all communications between an attorney and a represented party outside the presence of counsel; the Sixth Amendment merely forbids government agents from "deliberately eliciting" information and permits agents to accept volunteered information. 60 Second, the protections of the no-contact rule can be waived only by the represented party's counsel, whereas the Sixth Amendment right to counsel may be waived by the party himself. 61 Although these differences may be critical in the relatively unusual case of a represented, indicted person who waives his Sixth Amendment right to counsel, they are irrelevant to the more common circumstances of a person who has chosen to retain counsel but is left with the protection of neither the Sixth Amendment nor the no-contact rule simply because he has been fortunate enough not to have been indicted. From this person's perspective, a no-contact rule that applies only after the initiation of formal criminal proceedings overlaps almost completely with the Sixth Amendment and provides no additional protection against direct communications with government attorneys. A few courts have recognized that preindictment communications might violate the no-contact rule but have refused to find a violation on other grounds. 63 Only one circuit court has held that communications made prior to the initiation of formal proceedings can violate the no-contact rule. In United States v. Hammad, 6 4 an AUSA arranged for an undercover informant to record a meeting with the defendant, who had not yet been indicted. 65 At the meeting, the informant showed the defendant a fake subpoena, supplied by the AUSA, purporting to require the informant to appear before a grand jury investigating the defendant. 66 Accepting the subpoena as genuine, the defendant encouraged f the prosecutor's conduct meets Sixth Amendment standards, there is a strong tendency in the decisions to reject a claim that the ethics rule has been violated" and suggesting that the no-contact rule should apply to prosecutors, but only to custodial communications made after the commencement of formal proceedings, and only if the client is permitted to waive the protection of the rule); Schwartz, supra note 25, at 953 (recognizing the "redundancy" between constitutional restraints and the no-contact rule if applied only to postindictment communications).
63. See, e.g., United States v. Weiss, 599 F.2d 730, 740 (5th Cir.) (warning that government attorneys "flirted with" a violation of the no-contact rule when, knowing that a criminal suspect was represented by counsel, they approached the suspect directly and discouraged him from consulting his attorney, but upholding their conduct because defense counsel was also a target of the investigation and had an actual conflict of interest in the subject of the representation), reh'g denied, 603 F.2d 860 (5th Cir. 1979 the informant to avoid complying with it. 67 At the time the tape recording was made, the AUSA apparently was aware that the defendant was represented by counsel regarding the ongoing investigation. 68 The defendant sought to have the tape recording suppressed as a communication made in violation of the nocontact rule.
Although the Second Circuit, in its first Hammad decision, noted that the applicability of the no-contact rule to criminal prosecutions was "conclusively established," 69 it also recognized that the application of the rule to preindictment communications presented a "closer question." 70 Nonetheless, in the court's view, there was "no principled basis" to constrain the scope of the rule to only those communications made after the initiation of formal criminal proceedings. 7 1 First, the court saw no constitutional argument for aligning the nocontact rule with the Sixth Amendment. It simply noted that the no-contact rule was designed to secure protections not contemplated by the Constitution. 72 Second, the court recognized the futility of tying the rule to the initiation of formal criminal proceedings: A prosecutor could easily manipulate the timing of an indictment to avoid the rule's encumbrances. 73 The court therefore affirmed the district court's suppression of the tape recording and its interpretation of the no-contact rule, which applied the rule to all " 'instances in which a suspect has retained counsel specifically for representation in conjunction with the criminal matter in which he is held suspect, and the government has knowledge of that fact.' ,,74 In approving this standard, the Second Circuit stated: "This sensible limitation substantially meets the government's objections. It would render ineffective a suspect's proclamation that counsel represented him regarding all criminal matters. Far more precise notice is required before a prosecutor will be ethically constrained." 75 Notwithstanding this claim, the Second Circuit later issued an amended opinion in Hammad. 76 In Hammad II, the court explicitly rejected the standard approved by the panel in Hammad I, claiming it was "unduly restrictive in that small but persistent number of cases where a career criminal has retained 'house counsel' to represent him in connection with an ongoing fraud or criminal enterprise.
' 77 Yet the court failed to propose an alternative standard, stating instead that the prosecutor's use of a forged grand jury subpoena was an Regardless of the wisdom of the Second Circuit's approach, Hammad I derailed the consensus that had been emerging among courts that preindictment undercover investigations were not covered by the no-contact rule. Moreover, by suppressing evidence obtained in violation of its unique interpretation of the no-contact rule, the Hammad decision opened the door to the possibility that otherwise lawfully obtained evidence, admissible in every other federal court, would no longer be admitted in the Second Circuit. Hammad posed such potential for confusion that it prompted Attorney General Thornburgh to issue his havoc-creating memorandum. Despite the Second Circuit's attempt in Hammad II to unring the bell by stating that preindictment undercover investigations would "generally" be permitted, the Hammad decisions demonstrate the Sept. 6, 1988 , at 1, 6 (warning that "[t]he flipside of flexibility and discretion for the courts is caution (possibly overcaution) by the government" because prosecutors cannot know "how far the court will be willing to go in denying the fruits of an investigation" and "might elect less productive courses of action in order to reduce the risk of losing valuable evidence").
83 need for a clear regulation governing the conduct of government attorneys in this regard.
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C. The General Controversy: Thornburgh Faces Off with the ABA and the Defense Bar
In response to the uncertainty created by the Second Circuit's decision in Hammad, on June 8, 1989, then Attorney General Thornburgh issued his now infamous memorandum. Apparently, Thornburgh was most concerned about strict application of the no-contact rule to government attorneys in two situations. First, he feared that suspects would use the rule to challenge otherwise lawful undercover communications. Second, he worried about the invocation of the rule by a single attorney representing several individuals, some of whom might wish to speak voluntarily with government attorneys. 85 But the memo addressed more than just the problems raised by the application of the no-contact rule in these particular circumstances. Indeed, the memo sought to wholly exempt Justice Department attorneys from the no-contact rule. The memorandum indicated that, regardless of the appropriate scope of the rule as applied to prosecutors, any attempt by state bar associations to regulate the conduct of Department attorneys would run afoul of the Supremacy Clause of the Constitution. 86 By depending on this argument, the memorandum avoided any meaningful discussion of the no-contact rule, its applicability in the criminal context, or the need for specially designed exceptions for government attorneys. Moreover, Thornburgh's approach was all but guaranteed to provoke the controversy that ensued.
Within months of the appearance of Thornburgh's memo, the American Bar Association passed a formal resolution denouncing it as an attempt to give DOJ lawyers a "blanket exemption ' 87 from the no-contact rule and promised to "oppos[e] any attempt by the Department of Justice unilaterally to exempt its lawyers from the professional conduct rules that apply" to the rest of the profession. 88 The ABA's report recognized the "nearly universal acceptance" 86. Thornburgh Memo, supra note 85, at 9 (advising that "the Supremacy Clause will continue to provide Department attorneys and agents with adequate assurances that the United States will support them if any disciplinary authority other than the United States attempts to interfere with the legitimate investigative prerogatives of the government"). 87 . ABA REPORT, supra note 6, at 6.
Id. app. (summary of recommendations). [Vol. 46:1635
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of the no-contact rule and the policies underlying it, such as "situations in which a represented party may be taken advantage of by adverse counsel." 8 9 The ABA viewed the Thornburgh position as an unwelcome attempt "to modify or nullify a time-honored standard of professional conduct" through "an unwarranted and unfounded use of executive power to create unequal classes of both litigants and lawyers." 90 The ABA had well-grounded reasons to attack the Thorburgh Memo's approach and analytical underpinnings. Thornburgh relied primarily on the Supremacy Clause. Absent a federal statute or lawfully promulgated regulation manifesting a federal intention to regulate the conduct of attorneys, state disciplinary action against a United States Government attorney does not implicate the Supremacy Clause. 9 1 Although a federal statute empowers the Attorney General to "detect and prosecute crimes against the United States" and to "conduct.., other investigations regarding official matters under the control of the Department of Justice," 92 it confers only general powers upon the Attorney General and the DOJ; it does not constitute a federal mandate inconsistent with state ethical guidelines.
Thornburgh's argument appears to presume mistakenly that the Supremacy Clause confers on federal officers general immunity from all state rules. 93 This interpretation of the Supremacy Clause would exempt government attorneys from all state ethical constraints, including uncontroversial rules aimed specifically at prosecutors. 9 4 Thornburgh's interpretation would also remove federal public defenders from the restraints of state ethical rules, a result Thornburgh surely did not intend. In short, Thornburgh's argument suggested a two-tiered ethical regime in which attorneys for the federal government have "ethical superiority" 95 and are "above both morality and law." 
July 19941
STANFORD LAW REVIEW
Facing scathing criticism for his misplaced reliance on the Supremacy Clause, 97 Thornburgh maintained that "the Supremacy Clause [was] not the principal or the only arrow in our quiver." 9 8 He argued instead that otherwise lawful communications by DOJ attorneys fell within the "authorized by law" exception to the no-contact rule. 9 9 The ABA was equally critical of this argument, noting that the lack of a constitutional provision prohibiting communications with a represented party did not render the communications "authorized by law." '100 "The exception asserted by the government," the ABA concluded, "would swallow the rule." 10 1
At least one federal court also found Thornburgh's reasoning less than persuasive. In United States v. Lopez, 102 an AUSA conducted plea negotiations with a defendant outside the presence of his counsel, without counsel's permission, after the defendant had been indicted.' 0 3 The government attempted to shield itself from judicial censure by invoking the Thornburgh Memo. The judge condemned both the attorney's behavior and the entire Thornburgh Memo as a "frontal assault on the legitimate powers of the court."' 4
II. THE DEPARTMENT OF JUSTICE REGULATIONS: FINALLY, A SOLUTION?
As it became increasingly clear that the Thornburgh Memo alone could not create a safe harbor from the no-contact rule for Department of Justice attorneys, the Department shifted strategies. The final regulations' 0 5 outline the circumstances in which prosecutors are "authorized by law" to contact represented individuals directly without the presence or consent of counsel. In this manner, the regulations rest upon a premise quite distinct from that underlying the Thornburgh Memo. The Thornburgh Memo declared that state ethical guidelines could not be enforced against federal prosecutors. In contrast, the regulations apply the no-contact rule to government attorneys, but then define situations where communications made by prosecutors fall under the "authorized by law" exception to the rule. Thus, at least conceptually, the regulations concern themselves only with the few instances in which strict application of the no-contact rule would interfere with the function of government attorneys. Even staunch opponents of the Thornburgh Memo have been willing to accept a compromise in which government attorneys would be given some amount of freedom from the rule. For instance, Donald E. Santarelli, the vicechair of the Governmental Affairs Committee of the ABA Criminal Justice Section, "urged [Attorney General] Reno to avoid playing the 'trump card' of a federal rule pre-empting state bar ethics rules without exploring the possibility of less drastic ways to address the concerns underlying the proposed rule." 10 7 In particular, he noted that "the ABA would reconsider the subject of contacts with represented persons in particular problem areas... [so] there would be no need for DOJ to proceed in such a heavy-handed way." 10 8
A. Authority to Promulgate the Regulations
Before examining the substance of the DOJ regulations, one should ask whether the DOJ possesses the authority to promulgate regulations defining what is "authorized by law" under the no-contact rule, thereby preempting state interpretations of the rule. It should be noted initially that the regulations are unlikely to conflict with most state ethical rules. The no-contact rule as adopted by almost all states invites preemption by containing an express exception for communications otherwise "authorized by law." The regulations simply employ that exception and define instances in which communications by government attorneys are authorized by federal law. However, the version of the no-contact rule in at least one state-Florida-contains no "authorized by law" exception. 10 9 At least in Florida, therefore, the door is open to a conflict between the state rule and the DOJ regulation.
In the event of a conflict between state ethical guidelines and the DOJ regulations, the federal regulations should prevail. Granted, states may regulate the ethical conduct of attorneys admitted to practice before their courts. 110 Arguably, states can regulate the conduct of attorneys for the federal government in the absence of a specific federal intention to preempt such regulation. 1 1 Nevertheless, the federal government may impose limitations on that authority by preempting state law. [Vol. 46:1635 Derived from the Supremacy Clause of the Constitution,' 13 the doctrine of preemption permits the federal government in some circumstances to "trump" conflicting state law or wholly preclude states from regulating in a specific field. 1 " 4 Although the federal government can preempt state law in a "field which the states have traditionally occupied" only where it has a "clear and manifest purpose," 115 the Attorney General should be permitted to promulgate regulations defining the authority of government attorneys to communicate directly with represented parties. The states may have "traditionally occupied" the field of regulation of professional conduct among attorneys practicing in their courts, but the currently proposed regulations do not purport to preempt the entire field of professional conduct. Instead, the regulations simply announce when DOJ attorneys can communicate directly with represented parties. The states have not dominated regulation of the conduct of federal law enforcement officials performing their duties on behalf of the federal government. In fact, Congress has stated explicitly its intent that the conduct of DOJ employees be regulated by the Attorney General." 6 Even if preemption required a clear manifestation of a federal intention to displace state law, such manifestation need not be from Congress itself. The DOJ's intention to preempt state law 1 7 satisfies any requirement that the federal government display a "clear and manifest purpose" to preempt state law. The Supreme Court has held repeatedly that "[flederal regulations have no less preemptive effect than federal statutes."' 18 Moreover, an administrative agency may preempt state law by regulation without explicit congressional authorization to displace state law. 119 When the federal government seeks to preempt state law with agency regulations, the relevant inquiry is whether the administrative agency promulgating the regulations intended to displace state law and whether it acted within the scope of its delegated authority.'
20
Regulations governing the communications of DOJ attorneys fall within the delegated authority of the Attorney General. Congress has enacted an exten- Because the DOJ regulations do not authorize communications that are constitutionally impermissible, they should be viewed as valid regulations concerning the "conduct" of government attorneys. The regulations fall within the Attorney General's delegated authority and are clearly intended to displace conflicting state law; therefore, they are a lawful preemption of state ethical rules.
B. The DOJ Regulations
Federal regulation is an effective and final settlement of the controversy surrounding the application of the no-contact rule to federal prosecutors. A regulation promises the persuasive, fair, bright-line, policy-based rules that the courts have been unable to provide. The lack of clear rules governing direct communications by federal prosecutors has created among government attorneys a lingering fear of disciplinary proceedings.' 24 Federal Bureau of Investigation agents have expressed serious concerns to the Attorney General that, because of these apprehensions, federal prosecutors are refusing to authorize legitimate law enforcement techniques.'2 Although an amendment to the rules of professional responsibility could also define a prosecutor's responsibilities under the no-contact rule, 126 adoption of the amendment by all fifty states would be a lengthy process. Moreover, the states might not embrace such an amendment universally. Relying on state bar associations to amend their rules would likely leave government attorneys with their current dilemma of attempting to follow inconsistent ethical guidelines.
Furthermore, the new rule is particularly attractive in that-at least conceptually-it concedes that the no-contact rule generally governs communications made by the Department's attorneys and that government attorneys may not normally communicate with a party whom the attorney knows is represented concerning the subject matter of the communication. 123. 5 U.S.C. § 301 (1988).
124. 59 Fed. Reg. 39,911 (1994) (to be codified at 28 C.F.R. pt. 77) (arguing that "application of different state disciplinary rules to [government attorneys] creates uncertainty, confusion and the possibility of unfairness" and noting the possibility that "one member of a two-member federal prosecution team could receive a commendation for effective law enforcement while the other member licensed in another state might be subject to state discipline for the same conduct").
125. See MONOoRAPH, supra note 84, at 4. 126. See ABA REPORT, supra note 6, at 7-8 (suggesting such an approach). 127. 59 Fed. Reg. 39,929 (1994) (to be codified at 28 C.F.R. § 77.5) (forbidding federal prosecutors from "communicat[ing], or caus [ing] another to communicate, with a represented party who the attorney for the government knows is represented by an attorney concerning the subject matter of the representation without the consent of the lawyer representing such party" unless authorized by law or by the proposed regulation).
attempt to exempt federal attorneys from the no-contact rule altogether. However, by distinguishing between a "represented party" and a "represented person," the regulations do exclude most communications by government attorneys from the scope of the no-contact rule. Under the regulations, a "represented party" would largely enjoy the protections of the no-contact rule, 1 29 whereas a "represented person" would not.
130
The regulations define a person as a "represented party" only if (1) he is represented by an attorney, (2) the representation is ongoing and concerns the subject matter of the communication, and (3) he has already been arrested or charged in a formal criminal proceeding. 131 Subject to only a few exceptions, represented parties enjoy the broad protection of the no-contact rule under the regulations. However, not every individual who has retained an attorney enjoys these broad protections. A person who meets the first two prongs of the definition of a represented party, but who has not yet been arrested or indicted, is defined by the regulations as a "represented person."' 32 The regulations permit government attorneys to contact represented persons in all but a few instances. 133 Forthcoming provisions of the United States Attorneys' Manual 134 will provide additional limitations on a government attorney's authority to communicate with represented persons prior to indictment or arrest. However, these restrictions contain broad exceptions and may be enforced only within the DOJ.
Broad protection for represented parties.
Once a represented person is indicted or arrested, he falls within the regulations' definition of "represented party."' 135 The regulations expressly provide that "an attorney for the government may not communicate, or cause another to communicate, with a represented party who the attorney for the government knows is represented by an attorney concerning the subject matter of the representation without the consent of the lawyer representing such party.' the no-contact rule when engaging in postarrest, postindictment communications. There are only six relatively narrow exceptions to this broad prohibition against direct communications with represented parties. First, a government attorney may communicate with a represented party to verify that he is in fact represented by counsel concerning the subject matter of the investigation. 137 Second, the regulations authorize direct postindictment, postarrest communications if these communications are made pursuant to judicial or administrative process. This exception encompasses, for example, service of a trial subpoena or testimony before a grand jury. 138 Third, a government attorney may communicate directly with a represented party if the party initiates the communication and knowingly and voluntarily waives the protections of the no-contact rule, and a federal judge or magistrate either verifies that the party's waiver of counsel was voluntary and knowing or determines that the party has obtained substitute counsel for purposes of the plea negotiations. 139 The regulations also authorize direct communications with a represented party at the time of his arrest if the party is informed of his constitutional rights and waives them voluntarily and knowingly. 14°U nder the fifth exception, a government attorney may communicate with a represented party during the course of an investigation into "additional, different or ongoing criminal activity or other unlawful conduct. ' 14 1 This exception encompasses, for example, communications relating to any criminal attempts to "impede or evade the administration of justice," such as jury tampering or intimidation of witnesses, in the proceeding to which the party is a defendant. 14 2 Finally, the regulations authorize postarrest, postindictment communications if a government attorney believes in good faith that the communication is necessary to help prevent an injury or death.143
Limited restrictions on preindictment, prearrest communications.
In contrast to the proposed regulations' broad application of the no-contact rule to postarrest, postindictment communications, the regulation broadly authorizes government attorneys to communicate directly with represented persons prior to arrest or indictment. 44 According to the DOJ, because "individuals and organizations who are neither defendants nor arrestees are not 'parties' within the meaning of [the regulations]," the general prohibition on 137. Id at 39,930 (to be codified at 28 C.F.R. § 77.6(a)). ex parte contacts need not apply. 145 Therefore, the regulations "make[ ] clear that attorneys for the government are authorized to communicate, directly or indirectly, with a represented person unless the contact is prohibited by some other provision of federal law." 146 Sections 77.8 and 77.9 of the new rule provide the regulations' only limitations on this broad grant of authority. Section 77.8 prohibits a federal prosecutor from negotiating directly with a represented person regarding plea agreements or other dispositions of criminal charges or sentences. 147 However, Section 77.8 permits such direct negotiations if the represented person initiates the communications and either knowingly and voluntarily waives the protections of the no-contact rule or obtains substitute counsel for purposes of the plea negotiations. 149. 59 Fed. Reg. 39,930 (1994) (to be codified at 28 C.F.R. § 77.9) (captioned "Represented persons and represented parties; respect for attorney-client relationships").
150. See id. at 39,930 (explaining DOJ's goal not to "disrupt" the attorney-client relationship).
151. Id. at 39,930 (to be codified at 28 C.F.R. § 77.9(a)(1)(i)). 152. Id. (to be codified at 28 C.F.R. § 77.9(a)(1)(ii)); cf United States v. Weiss, 599 F.2d 730, 740 (5th Cir. 1979) (stating that government attorneys "flirted with violation of [the no-contact rule] by approaching [the target] directly when they were about to seek an indictment against him and knew he had been represented by [an attorney], and by discouraging him from consulting [the attorney]"); id. at 740-41 (Godbold, J., specially concurring) (finding it "inappropriate for government counsel, in the process of investigating suspected crime, to advise any person represented by counsel-potential defendant, witness, or anybody else, that his chosen counsel is not acting in his best interests," calling a "citizen's choice of, and relation with, his attorney ... none of the investigating government's business," and labeling such situations "Big Brotherism").
153. 59 Fed. Reg. 39,930 (1994) (to be codified at 28 C.F.R. § 77.9(a)(1)(iii)).
representation," then a government attorney may disclose the conflict of interest to the represented person.
154
Section 77.9 also includes a general prohibition against directing informants or undercover law enforcement agents to attend or participate in a meeting or conversation between a represented person and his attorney.155 However, recognizing that a conspicuous absence from a meeting or conversation might reveal the identity of an undercover agent or informant, 156 the Department has included several exceptions to this general prohibition. An attorney may direct an undercover agent or informant to attend a meeting between a represented person and his attorney if the represented person or another person associated with the defense requests the attendance and the agent's or informant's attendance at the meeting is reasonably necessary to protect either the confidentiality of the undercover operation or the safety of the agent or informant.' 57 If an agent or informant attends a meeting between a represented person and his attorney, the proposed regulations provide that the agent or informant may not relate to a government attorney or law enforcement agent any information obtained relating to lawful defense strategy or trial preparation. 15 8 However, the regulations contain no other restrictions on a government attorney's use of information obtained during such an undercover intrusion into an attorney-client communication. In other words, an undercover agent may not attend an attorney-client meeting for the sole purpose of obtaining incriminating evidence. But once an undercover agent is permitted to attend a meeting, almost any information he obtains may be used by a government attorney. As a practical matter, then, the no-contact regulations provide few restrictions on direct communications not already required by the Constitution. Although the regulations purport to apply the no-contact rule to government attorneys "to the maximum extent possible,"' 59 only narrow provisions limit a government attorney's general authority to communicate directly with a represented person prior to his arrest or indictment. In effect, the regulations create a safe harbor for almost all overt prearrest, preindictment communications. The regulations forbid plea negotiations, inquiries into lawful defense strategies, and attempts to turn a represented person against his attorney. They explicitly authorize all other preindictment, prearrest communications and prevent 154. Id. (to be codified at 28 C.F.R. § 77.9(a)(2)) (adding that the government attorney must first obtain written authorization from the DOJ official who determines that disclosure of the conflict is appropriate and that if a government attorney notifies a represented person of a conflict of interest pursuant to this exception, he should do so in writing "unless the exigencies of the situation permit only prior oral authorization").
Id. (to be codified at 28 C.F.R. § 77.9(b)).
156. See id. at 39,924 (noting the recognition by federal courts that "such attendance occasionally will be required when the operative is invited to participate and his or her refusal to do so would effectively reveal his or her connection to the government"). However, the primary restriction that the Manual would establish is that, as a matter of internal policy guidance, federal prosecutors would be cautioned not to make direct, overt contacts with represented "targets" of a criminal investigation. 163 In other words, the Manual would apparently eradicate the regulations' safe harbor and extend the protections of the no-contact rule to all targets, regardless of whether they happened to have been arrested or indicted at the time of the communication. However, three critical features of the Manual's proposed prohibition against direct communications with targets of an investigation prevent it from having substantial bite. First, the definition of "target" is narrow, severely limiting the number of persons who would be protected by the no-contact rule as interpreted by the Manual. Second, this limited restriction against communications is subject to broad exceptions. Third, even if a government attorney violates the Manual's limited prohibition, he is not subject to state bar disciplinary action.
The Manual would define a represented person as a "target" only if the government attorney anticipates seeking an indictment against the person and already has "substantial evidence" linking him to a crime.1 64 For example, imagine two brothers, Bradley and Elmer. The government suspects that Elmer is an embezzler but lacks any real evidence linking him to a crime. Moreover, 160. See id. at 39,930 (to be codified at 28 C.F.R. § 77.7) (general authorization for prearrest, preindictment contacts); id. at 39,931 (to be codified at 28 C.F.R. § 77.12) (preempting "the application of state laws and rules and local federal court rules to the extent that they relate to contacts by attorneys for the government ... with represented parties or represented persons in criminal and civil law enforcement investigations or proceedings").
161. Id. at 10,098 (to be added to U.S. Arromys' MAN A, supra note 134, § 9-13.230). 162. Id. (to be added to U.S. ATro'rEys' MANUAL, supra note 134, § 9-13.233); accord United States v. Powe, 9 F.3d 68, 69-70 (9th Cir. 1993) (holding that a promise to a defense attorney not to contact the defendant directly may bring communications within the scope of the no-contact rule, even prior to indictment, but will not forbid undercover communications where the promise does not explicitly provide for this).
163. 59 Fed. Reg. 10,098 (1994) (to be added to U.S. ArroRNmys' MANUAL, supra note 134, § 9-13.240).
164. Id. unbeknownst to the government, Bradley is a co-conspirator in Elmer's scheme. In other words, despite both its narrow definition of "target" and its inclusion of several, precisely tailored exceptions to an attorney's duty not to communicate directly with represented targets, the Manual would include a loosely defined, and therefore potentially vast, "catchall" exception. Finally, even if a government attorney were to violate the Manual's narrow prohibition against direct communications with represented targets, he still would not be subject to state bar disciplinary action. Despite whatever prohibitions the DOJ includes in its own internal manual, the regulations do not encompass these prohibitions and expressly authorize most direct commu- 'target' is a person as to whom the attorney for the government has substantial evidence linking that person to the commission of a crime or to other wrongful conduct").
167. See id. at 10.098-99 (to be added to U.S. A'roRNEys' MANUAL., supra note 134, § 9-13.241(f)). Other exceptions authorize direct communications for the purpose of determining whether representation exists, iL at 10,098 (to be added to U.S. ATroRNYs' MANUAL, supra note 134, § 9-13.241(a)); if pursuant to the judicial process, id. (to be added to U.S. ArroRNEys' MANUAL., supra note 134, § 9-13.241(b)); if initiated by the target, id. (to be added to U.S. ArroRN'ys' MANUAL, supra note 134, § 9-13.241(c)); if the target waives his constitutional rights at the time of arrest, id. (to be added to U.S. Arropiys' MANUAL, supra note 134, § 9-13.241(d)); or if related to additional, different, or ongoing crimes. Id. (to be added to U.S. ATroRNEYs' MANUAL, supra note 134, § 9-13.241(e)).
168. Id. at 10,099 (to be added to U.S. ATroRNEYs' MANUAL, supra note 134, § 9-13.241(g)).
nications with represented persons prior to arrest or indictment. 169 Moreover, the regulations preempt state rules of professional responsibility to the extent they conflict with such authorization. 170 Although the Manual reflects an "internal policy"' 17 1 discouraging such communications, the Manual provides that enforcement of this policy lies solely within the discretion of Department officials. 172 The Manual does not create judicially enforceable substantive rights for criminal defendants.
173
C. A Critique of the Regulations
Although the purpose of the regulations is to define the limited instances in which direct communications with represented parties fall within the "authorized by law" exception to the no-contact rule, in practice they would largely exempt government attorneys from the rule's prohibitions. By limiting the protections of the no-contact rule to arrested or indicted persons, the new rule authorizes almost all constitutionally permissible communications with represented persons. In other words, although the regulations adopt a theoretical framework in which government attorneys generally must abide by the no-contact rule, they effectively turn this framework on its head in the important context of prearrest, preindictment communications, where application of the nocontact rule has been most controversial.
The regulations do take a step in the appropriate direction by including within the definition of "represented party" those represented persons who have been arrested but not yet indicted. By doing so, the Department of Justice has broadened the temporal scope of the no-contact rule beyond that of the Sixth Amendment right to counsel, which does not attach prior to the initiation of formal legal proceedings.
174 However, the difference between the new regulations and regulations that would limit the application of the no-contact rule to postindictment communications is largely theoretical. 175 The Fifth Amend- 176 Moreover, an individual who already has ongoing representation regarding the subject matter underlying his arrest will likely request the presence of his attorney upon arrest, thereby triggering the prosecutor's responsibility under the Fifth Amendment to cease questioning. Therefore, while the regulations purportedly prohibit both postarrest and postindictment communications, they actually provide little more protection than that mandated by the Fifth and Sixth Amendments.
The regulations essentially permit government attorneys to communicate directly with parties without the consent or presence of counsel in almost all circumstances, so long as the Constitution does not bar the communications. The regulations prohibit direct communications with represented persons prior to arrest or indictment in only two limited circumstances. Although accompanying provisions of the Manual purport to place an additional limitation on prearrest, preindictment communications with represented targets, the scope of the limitation is unjustifiably narrow, and it has been narrowed further by overly broad and potentially vast exceptions. Moreover, the Manual lacks the legitimacy and possibility for outside enforcement that the proposed regulations afford. While the prohibitions in the regulations carry the "force and effect of law"' 7 7 and may be enforced by state disciplinary action if the Attorney General finds a willful violation of them, 178 the Manual's provisions offer only "internal policy guidance' 7 9 and are wholly unenforceable outside the DOJ. 180 In short, the regulations intrude upon the attorney-client relationship in ways unwarranted by the needs of effective law enforcement.
I. RESTRIKING THE BALANCE AND PROVIDING AN APPROPRIATE REMEDY
FOR VIOLATIONS OF THE NO-CONTACT RULE As Part II demonstrates, the DOJ's regulations largely exempt government attorneys from the scope of the no-contact rule and, in doing so, provide an. overly broad solution to the real but limited problems created by a strict application of the rule to prosecutors. Rather than permitting virtually all communi- cations that do not violate the Fifth and Sixth Amendments, the Department should create exceptions to the no-contact rule that are narrowly tailored to the specific concerns of government attorneys. It should also provide more remedies for violations of the no-contact rule by federal prosecutors. This Part analyzes both of these issues.
A
. An Alternative Approach to the No-Contact Rule
Three types of situations appear particularly to concern government attorneys and the courts: undercover investigations, representation by the so-called "mob lawyer," and representation of corporate employees. The Justice Department's no-contact regulations could accommodate these concerns without creating overly broad exemptions from the no-contact rule for government attorneys.
Communications by undercover agents or informants.
The no-contact rule should not permit defendants to prevent otherwise lawful undercover investigations. Former Attorney General Thornburgh contends that this possibility was his primary concern when he first decided to issue his memorandum. 18 1 Moreover, almost all courts agree that the ethical concerns underlying the no-contact rule do not justify extension of the rule to legitimate undercover investigations. 182 The no-contact rule traditionally covers communications with a represented person by an individual whom the represented person knows is an attorney. The rule seeks to prevent attorneys from using their superior legal knowledge and authoritative position to manipulate the layperson. These concerns are simply inapplicable in the undercover context, where the target of a criminal investigation believes he is speaking with another private layperson. 183 Application of the no-contact rule to undercover investigations would stymie legitimate law enforcement techniques without serving the rule's underlying goals.
However, the concern that stringent enforcement of the no-contact rule would interfere with lawful investigations could be addressed without wholly exempting preindictment communications from the rule's restrictions. For example, the DOJ could provide that communications made by nonattorney law enforcement agents pursuing otherwise lawful undercover investigations 18 4 are exempt from the no-contact rule, even if a government attorney is overseeing the investigation. An exemption from the rule for undercover investigations 181. Thornburgh, supra note 98, at 290 ("[The Department's practice and policy coexisted peacefully with [the no-contact rule] for years until it became a defense tactic to threaten disciplinary action against a federal prosecutor for using confidential informants, seeking wiretap authorizations, or interviewing low-level functionaries to obtain evidence against principals.").
182. See note 57 supra and accompanying text. 183. Cf Hoffa v. United States, 385 U.S. 293, 303-04 (1966) (holding that the 5th Amendment is not implicated by communications in the undercover context prior to the filing of formal criminal charges because of the absence of state compulsion).
184. See, e.g., Illinois v. Perkins, 496 U.S. 292, 299-300 (1990) (holding that the use of undercover agents or informants to obtain incriminating statements from potential defendants prior to the filing of charges is a permissible law enforcement technique).
would recognize the importance of undercover investigations to modem law enforcement. 185 Moreover, even with an exemption from the no-contact rule for covert communications, the government would not be free to initiate undercover investigations of all represented parties. Prosecutors and law enforcement agents would still be bound by the Sixth Amendment's restriction against deliberately eliciting information from a represented criminal defendant after the initiation of formal criminal proceedings.' 8 6 Thus, an undercover exception to the no-contact rule would address the concerns of government prosecutors by permitting constitutionally permissible law enforcement efforts, but would do so without wholly excluding preindictment communications from the rule.
The "mob lawyer."
Government attorneys also worry that organized, wealthy criminals benefit from the protections of the no-contact rule simply by retaining "house counsel" to handle every matter that arises in their criminal organization. Several commentators and courts have expressed their concern that strict enforcement of the no-contact rule against prosecutors would allow professional criminals and the wealthy to evade investigatory techniques that could be used against all other defendants. 187 This concern could be alleviated by a regulation limiting the preindictment protections of the no-contact rule to those persons who retain an attorney for the specific criminal matter under investigation.1 88 Such a DOJ regulation could incorporate the language in the current proposal limiting the definition of "represented person" to those individuals and organizations having "ongoing" representation that "concerns the subject matter in question." 18 9 Under such a regulation, government attorneys would not be precluded from 185 . See, e.g., United States v. Henry, 447 U.S. 264, 298 (1980) ("The Court acknowledges that the use of undercover policework is an important and constitutionally permissible method of law enforcement.").
186. Id. at 264 (holding that the government violated defendant's 6th Amendment right to counsel when it intentionally placed a paid government informant near defendant's cell, thereby creating a situation likely to involve incriminating statements in the absence of counsel after defendant had been charged).
187. See e.g., Karlan, supra note 45, at 701-02 (warning that enforcing the no-contact rule by excluding evidence obtained in violation of it "would essentially circumvent the temporal limitation on the right to counsel contained in the Sixth Amendment.... for two classes of suspects-'rich people and professional criminals'-who are particularly unsympathetic candidates for expansive readings of the right to counsel") (citations omitted); Salvatore, supra note 83, at 579 ("If the disciplinary rule were strictly applied, suspects could insulate themselves from legitimate investigations merely by retaining counsel."); Uviller, supra note 24, at 1178 (citing United States v. Vasquez, 675 F.2d 16, 17 (2d Cir. 1982) (per curiam) (holding that representation of defendant by counsel during grand jury testimony did not entitle him to invoke the 6th Amendment to suppress a tape recording of a conversation he later had with a government informant)). communicating directly with a suspect simply because the suspect at one time had been represented by counsel in a separate criminal matter. Nor would government attorneys be forbidden from communicating with individuals who worked within a criminal organization known to be represented generally by counsel. Instead, the no-contact rule would apply only if government attorneys knew that an individual had retained counsel concerning the specific investigation. However, such a DOJ regulation would not need to include the current regulation's broad exemption from the no-contact rule for preindictment communications.
In addition to the problem of the criminal organization that retains general counsel for all potential legal matters, rigorous application of the no-contact rule in the criminal context can create a related problem concerning an individual suspect's ability to remove himself from the scope of the organization's representation. The issue of waiver of the rule's protections arises when an individual represented by "house counsel" wishes to cooperate with the government without advising his attorney. This situation may occur when the attorney actually participates in the criminal enterprise and, thus, the individual fears that his attorney will tell the "boss" of the cooperation. It will also occur whenever the retained attorney has a conflict of interest that would prevent the represented person from choosing voluntarily to cooperate with government attorneys. 190 The Supreme Court has noted that one of the "inherent dangers" of a lawyer for a criminal defendant being hired and paid for by the leader of an alleged criminal enterprise is that "the lawyer will prevent his client from obtaining leniency by preventing the client from offering testimony against his former employer or from taking other actions contrary to the employer's interest." 191 The no-contact rule creates a special ethical dilemma in this context because only the attorney, and not the client, can waive the rule's protection.' 92 The new regulations address the waiver dilemma by allowing a represented person to waive the presence of counsel if the waiver is "voluntary, knowing and informed," or to obtain substitute counsel who consents to the communication. 193 However, permitting any represented individual to waive the protections of the no-contact rule without consulting his attorney is an overbroad response to a relatively rare fact situation. It erases in every case the "attorney check," a critical aspect of the no-contact rule that is an appropriate protection in most situations. A less severe and equally effective approach would permit a 
Corporate employees.
A third controversy arising when applying the no-contact rule to communications by government attorneys is whether such attorneys may contact employees of a corporation represented by counsel. Because organizations can communicate only through their individual agents, the critical inquiry in the corporate context is whether a communication with an employee is the functional equivalent of a communication with the organization. If contacting an employee would be the functional equivalent of communicating with the corporation, then the no-contact rule applies. This third controversial area is especially vexed because the standard for when corporate employees are deemed communicative agents of the corporation has not yet been settled even in the private civil arena.
A brief summary of the tests articulated by civil courts to determine when a corporate employee should be deemed a communicative agent of the corporation provides a helpful analytical framework. 195 The least inclusive of the standards is the "control group" test. In the context of the attorney-client privilege, the control group test confers the privilege only upon those employees responsible for making decisions regarding the corporation's representation by counsel. 196 However, for purposes of applying the no-contact rule, the scope of the control group standard is significantly broader and includes both top management employees with final decisionmaking authority and those employees who are indispensable advisors to the final decisionmakers. 197 Because the control group test includes only the most senior level employees of a corporation, the Supreme Court has expressly rejected it in the context of the attorney-client privilege, 9 8 and few courts have adopted it for purposes of applying the nocontact rule. 199 [Vol. 46:1635
On the other end of the spectrum lies the most restrictive test, a blanket rule prohibiting all direct communications with current employees of a represented corporation. 2°° Although this test's simplicity is appealing, 20 1 it severely limits the access of a corporation's adversary to information within the corporation's control, including access to witnesses and would-be "whistle blowers.°2 0 2 Accordingly, few jurisdictions have adopted this approach, and those that had once embraced it have recently adopted more moderate restrictions instead.
0 3
Courts have also articulated several varieties of intermediate tests more protective of corporate interests than the control group test but less restrictive than the blanket prohibition on direct communications with corporate employees.
2°4
The most widely adopted intermediate test is the "alter ego" test, first enunciated by the New York Court of Appeal's modified opinion in Niesig v. Team I (Niesig 1/) . 205 This test confers the protections of the no-contact rule upon employees who have speaking authority for the corporation with regard to the subject matter of the representation, whose acts or omissions can be imputed to the corporation for purposes of liability, or who are in charge of implementing the advice of counsel. 20 6 Unlike the control group test, the alter ego test ex-tends the protection of the no-contact rule to employees whose acts gave rise to the litigation, even if they work in nonmanagement positions. Unlike a blanket prohibition, the alter ego test permits attorneys to communicate directly with eyewitnesses to the events under investigation. 20 7 Because of its careful balancing of the corporation's attorney-client relationship and the adversary's need for information, an increasing number of courts consider Niesig I1s alter ego standard an equitable compromise.
8
Rather than adopting any of these standards, the DOJ has crafted its own test for determining which employees are agents of the corporation for purposes of the no-contact rule. The DOJ test provides less protection for corporate employees than the restrictive control group test and gives prosecutors broad immunity from the no-contact rule. The regulations apply the no-contact rule only to "controlling individuals." To qualify as a controlling individual, the employee must participate "as a decision maker in the determination of the organization's legal position in the proceeding or investigation of the subject matter." 20 9 In other words, the regulations adopt an extremely narrow version of the control group test, resembling the version advocatd for purposes of interpreting the attorney-client privilege, but expressly rejected by the Supreme Court in Upjohn Co. v. United States. 2 10 The regulations permit government attorneys to communicate directly with almost all corporate employees unless they were represented individually by separate counsel. Moreover, aside from the problems that any adversary might experience as a result of the no-contact rule, it is unclear what interests particular to federal law enforcement require that government attorneys be permitted to speak directly with virtually all corporate employees. According to the DOJ, "the alternative approaches would impose unacceptable constraints on federal law enforcement.1 2 12 This terse explanation sheds little light on the rationale underlying the DOJ standard. But the Department has stated in the past that the alter ego standard is inappropriate in the criminal context because "criminal liability may be imputed to a corporation for the acts or omissions of any employee, no matter how menial." 21 3 Therefore, "a federal standard that prohibited communications with employees whose statements could be attributed to The Department's rationale contains several flaws. First, less restrictive alternatives can achieve effective law enforcement. The alter ego test clearly allows government attorneys direct access to employees who are merely witnesses to the events under investigation. 21 5 Second, although a corporation may be held criminally liable for the actions of even "menial" employees, liability ensues only if traditional agency requirements are fulfilled. These traditional principles of agency form the foundation of the alter ego test. 216 Finally, the fact that criminal liability may be imposed on a corporation for the acts or omissions of lower-level employees actually argues in favor of a more protective standard in the criminal context. A narrow test that applies the no-contact rule only to the highest level of corporate employees permits government attorneys to communicate directly with precisely those employees whose actions form the basis of the criminal investigation of the corporation, opening the door to the type of manipulation that the no-contact rule seeks to prevent.
More importantly, the DOJ has failed to articulate how the interests of federal law enforcement are served by the requirement that only the highest level of employees be considered "represented parties" within the scope of the nocontact rule. Requiring federal prosecutors to interview employees in the presence of corporate counsel would not seem to unreasonably impede the efficiency of government investigations. And although the government is justifiably interested in permitting would-be whistleblowers to communicate directly and voluntarily with government agents without interference from corporate counsel, adopting a severe version of the control group standard is an overbroad means of ensuring this result. The DOJ control group standard simply limits the classes of employees who are considered corporate agents and therefore enjoy the protections of the no-contact rule in the first instance. Instead, the special interests articulated by the DOJ call for a regulation addressing whether an employee covered by the rule's protections can voluntarily waive them. The interests of effective law enforcement could be addressed adequately with a regulation permitting employees to opt out of representation by corporate counsel for purposes of the no-contact rule, either by retaining individual representation or by knowingly and voluntarily waiving the presence of in-house counsel.
Narrowly drawn exceptions to the no-contact rule, such as the three outlined above, address those instances where law enforcement communications must depart from the requirements of the rule. They serve the needs of government lawyers but, unlike the new regulations, do so without trampling upon the principles underlying the no-contact rule and without creating the impression that the DOJ is removing its attorneys from the scope of the rule. Moreover, critics of the regulations appear willing to accept this type of ethical regime. For example, William W. Taylor Ii, a specialist in white collar criminal defense and a prominent opponent of the DOJ proposal, has suggested a compromise in which the no-contact rule would be amended to meet the concerns of government attorneys. Under Taylor's proposal, the no-contact rule would per-215. See Niesig 1, 558 N.E.2d at 1035-36. 216. See id. at 1036 (explaining that the alter ego test is based upon concepts drawn from the "law of evidence and the law of agency"). mit government attorneys to oversee undercover investigations of represented persons and to contact defendants who would like to cooperate with the government but whose lawyers might interfere. 2 17 Taylor would also permit DOJ attorneys to communicate directly with corporate employees under investigation or indictment without the interference of corporate counsel. 2 18 In sum, the DOJ's no-contact regulations are preferable to the Thornburgh Memo in that they subject government attorneys to the same ethical guidelines as govern the conduct of all attorneys, yet also recognizes situations unique to criminal attorneys where direct communications should be "authorized by law." However, the Department has defined its "authorized by law" exception too broadly. By including almost all preindictment, prearrest communications within this exception, the DOJ has gutted the no-contact rule and removed from it almost all practical meaning.
B. Remedying a Violation of the No-Contact Rule by a Government Attorney
Even with narrowly drawn exceptions to the no-contact rule, the Justice Department must address how courts should remedy a federal prosecutor's violation of the rule. Most commentators agree that evidence obtained in violation of the rule should not be suppressed. 2 19 The no-contact rule itself does not sanction such an extreme remedy. There are several reasons why a violation of the no-contact rule should not be a basis for suppressing evidence.
First, although the Supreme Court has never ruled on this matter, the Court has sanctioned the suppression of improperly obtained evidence only in the context of a deprivation of constitutional rights. The exclusionary rule originated in Weeks v. United States, 220 in which the Court held that it would be "a denial of the constitutional rights of the accused" to introduce evidence obtained in violation of the Fourth Amendment. 221 The Court has since extended the exclusionary rule to violations of the Fifth and Sixth Amendments. Mar. 14, 1994, at 17 (suggesting an amendment to the no-contact rule to accommodate legitimate governmental interests, maintaining that the amendment should be adopted by the ABA and that the DOJ is without authority to promulgate an amendment on its own).
218. Id. 219. See, e.g., Henning, supra note 45, at 474 ("It is anomalous that defendants can attempt to use a set of rules designed to govern the conduct of the legal profession to create rights that the Supreme Court has refused to accord them."); Saylor & Wilson, supra note 25, at 478 ("[N]either the rule governing communications with represented parties nor any other ethical rule is intended to confer enforceable rights on a party to litigation, including a criminal defendant.'); Schwartz, supra note 25, at 954 ("To the extent that courts apply DR 7-104(A)(1) to prosecutors, violations should not be cured through evidentiary exclusion."). But see Salvatore, supra note 83, at 588 ("If the disciplinary rules are to be effective, the attached sanction must be appropriate to have a deterrent effect on future improper conduct.").
220. The Court's rationale for the exclusionary rule has always been that suppression of evidence may be the only effective means of guaranteeing these constitutional rights. 223 On the other hand, the Court's holdings reflect an awareness that application of the exclusionary rule is a severe remedy that can hinder effective law enforcement. The Court has recognized as "well known" the adverse impact that the suppression doctrine has on the criminal justice system. 2 24 The doctrine diverts the focus from "the ultimate question of [the] guilt or innocence [of the defendant] that should be the central concern in a criminal proceeding." 2 2 While suppression of relevant, trustworthy evidence often leads to the release of a guilty defendant, it does little to punish the government actor who obtained the evidence in violation of procedural rules. 226 For these reasons, the Supreme Court has noted that "[t]he disparity in particular cases between the error committed by the [government] and the windfall afforded a guilty defendant by application of the [exclusionary] rule is contrary to the idea of proportionality that is essential to the concept of justice." 2 27 Thus, the Court has recognized that the exclusionary rule is not a per se rule applying to every violation of a procedural rule by the government. In particular, the Court has refused to extend the scope of the exclusionary rule to remedy violations of agency regulations not mandated by the Constitution or federal statute. 229 In the absence of a constitutional violation, suppressing evidence to punish a violation of the no-contact rule would be an unwarranted windfall to the guilty and would hinder effective law enforcement.
Second, both the Model Rules of Professional Conduct and the Code of Professional Responsibility indicate that the ethical rules they codify are intended to discipline attorneys who violate them, rather than create new rights for litigants to be enforced through the exclusionary rule. As the drafters of the Model Rules explicitly state:
Violation of a Rule should not.., create any presumption that a legal duty has been breached. The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies....
Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as procedural weapons. The fact that a Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a collateral proceeding . . . has standing to seek enforcement of the Rule. Accordingly, nothing in the Rules should be deemed to augment any substantive legal duty of lawyers or the extra-disciplinary consequences of violating such a duty. 230 The drafters of the Code did not address the concern as thoroughly as did the drafters of the Model Rules. Still, they suggest that the Code serves "as a basis for disciplinary action when the conduct of a lawyer falls below the required minimum standards stated in the Disciplinary Rules. '231 Thus, the Code explicitly contemplates the use of disciplinary actions against an offending attorney, but makes no mention of any other type of punishment, including the suppression of evidence. Moreover, given the complex nature of modern law enforcement practices, the suppression of evidence is an inappropriate remedy when a direct communication is constitutional and would be entirely permissible if initiated by a law enforcement officer rather than a government attorney. Although the no-contact rule applies to law enforcement agents acting as an attorney's "alter ego," 232 it does not apply to agents operating independently. 233 If courts suppressed evidence based on a violation of the no-contact rule, then the likelihood of a conviction would often turn on whether a government attorney or his alter ego rather than an independent agent elicited the incriminating information, even though attorneys and agents both act on behalf of the government.
Such an outcome overemphasizes the distinction between agents and attorneys in federal law enforcement, 234 especially for the complex, organized crimes and white collar offenses commonly investigated at the federal level. Because traditional street crime investigations involve classic inquisitorial techniques, the use of informants to provide incriminating information, and the gathering of physical evidence, police generally investigate street crimes without the assistance of lawyers. Therefore, most investigations of street crimes are unlikely to implicate the professional rules of conduct. In contrast, investigations into white collar and organized crimes are complex, often calling for document subpoenas and grand jury proceedings. 235 In these investigations, therefore, prosecutors cooperate early on with law enforcement agents. Suppression of otherwise lawfully obtained evidence simply because it was secured at the direction of a government attorney would provide an unfair windfall to those defendants who happened to have been investigated by a law enforcement team containing a member of the bar.
Despite these arguments, some courts have used their supervisory powers to exclude evidence obtained through communications made in violation of the no-contact rule. 236 The supervisory power allows a court to formulate procedural rules not specifically required by Congress or the Constitution. 237 There are three legitimate bases for exercising the supervisory power: to remedy a violation of a recognized statutory or constitutional right, to preserve judicial integrity by ensuring that a criminal conviction rests on considerations validly before a jury, and to deter future illegal conduct. 238 Relying on its supervisory powers, the Tenth Circuit held in United States v. Thomas:
Once a criminal defendant has either retained an attorney or had an attorney appointed for him by the court, any statement obtained by interview from such defendant may not be offered in evidence for any purpose unless the accused's attorney was notified of the interview which produced the statement and was given a reasonable opportunity to be present. To hold otherwise, we think, would be to overlook conduct which violated both the letter and the spirit of the canons of ethics. 239 Other courts, however, have refused to suppress evidence to remedy a violation of the no-contact rule 240 or have avoided reaching the issue. 24 1 Regardless of whether suppression of evidence appropriately remedies a violation of the no-contact rule, clearly there are limits to how far a court will go in jeopardizing a prosecution because of a violation of the rule. In United States v. Lopez, 242 the Ninth Circuit held that a district court went too far when it invoked its supervisory powers to dismiss an indictment, where an AUSA had conducted postindictment plea negotiations with the defendant outside the presence of defense counsel. 243 The Ninth Circuit agreed that a district court may invoke its supervisory powers to police ethical misconduct by prosecutors but found that, in the circumstances presented in Lopez, less severe sanctions were sufficient:
We are sensitive to the district court's concerns that none of the alternative sanctions available to it are as certain to impress the government with our resoluteness in holding prosecutors to the ethical standards which regulate the legal profession as a whole. At the same time, we are confident that, when there is no showing of substantial prejudice to the defendant, lesser sanctions, such as holding the prosecutor in contempt or referral to the state bar for disciplinary proceedings, can be adequate to discipline and punish government attorneys who attempt to circumvent the standards of their profession. 244 Ethical guidelines designed to protect the professionalism of the bar and to foster an atmosphere of civility among attorneys should not be permitted to be invoked by criminal defendants in an attempt to create new substantive rights. In fact, such misuse of the ethical guidelines inspired the DOJ's current attempt to soften the impact of the ethical rules on government attorneys 245 and may explain the reluctance of courts to apply the no-contact rule to preindictment communications. Furthermore, if understood as a substantive right for criminal defendants, the no-contact rule would unjustifiably suppress reliable and otherwise lawfully obtained evidence against a criminal defendant simply because the communication was made by or at the direction of a government attorney rather than an independent nonattorney law enforcement official.
On the other hand, if the no-contact rule is viewed as an attempt to police the conduct of all members of the bar, then it is reasonable to apply it to government attorneys regardless of whether or not it is applied to other law enforcement officials. Government attorneys, unlike other law enforcement agents, are members of the bar and, except in those narrow instances where the interests of federal law enforcement require that government attorneys be exempt from the no-contact rule, should be subject to the same ethical rules and disciplinary proceedings as are applicable to the rest of the bar. Thus, unless a government attorney's ex parte communication is "authorized by law" as defined in the DOJ regulations, the state bar association to which she belongs should retain authority to discipline her just as it may discipline any other member of its group.
However, the new DOJ rule goes further than simply creating narrow exceptions to the no-contact rule as applied by state bar associations. Section 77.12 provides that state disciplinary action may be brought only if the Attorney General first determines that a government attorney willfully violated the 243. Id. at 1463-64. 244. Id. at 1464 (citation omitted); see also United States v. Larrazolo, 869 F.2d 1354, 1357 (9th Cir. 1989) (noting that dismissing an indictment is appropriate only when prosecutorial misconduct is a "flagrant error" that prejudices the defendant).
245. See MONOGRPH, supra note 84, at I ("The efforts to expand the scope of the [no-contact rule], although largely unsuccessful, have created substantial problems for federal law enforcement.").
no-contact rule as defined by the proposed regulation. 2 46 In other words, not only does the regulation create broad exemptions from the no-contact rule for government attorneys; but it prohibits state bar associations from disciplining violations of the DOJ's narrowly defined no-contact rule unless the Department itself determines that such action is appropriate. The DOJ's approach only fosters the common perception among defense attorneys that the Department's regulation, like the Thornburgh Memo, is critically flawed by an attempt to wholly exclude government attorneys from ethical rules.
247
A less drastic approach would be a federal regulation creating narrow exceptions to the no-contact rule that address the special circumstances faced by government attorneys, as suggested in Part I.A, leaving the remainder of the no-contact rule intact and enforceable by the state licensing bodies that have traditionally regulated the ethical conduct of attorneys. Such an approach would generally hold federal prosecutors to the same standards as apply to every member of the bar. Moreover, it would subject government attorneys to an identical range of potential consequences for violating the no-contact rule. Under such a regime, government attorneys would not be immune from state bar disciplinary proceedings, a possibility under the current regulation unless the DOJ itself first determines that an attorney wilfully violated the regulation. Moreover, violations of the no-contact rule would be subject only to traditional disciplinary remedies and not to the exclusionary rule, which bestows unjustifiable windfalls upon criminal defendants.
CONCLUSION
The no-contact rule should be interpreted as a guideline for professionalism among attorneys, not as a vehicle for conferring substantive criminal rights not provided by the Constitution. Seen this way, the rule generally should control the behavior of federal prosecutors just as it controls the behavior of private practitioners. However, because government attorneys are in the unique position of overseeing the actions of law enforcement officials-whose conduct is restrained only by the Constitution-they desperately need a clear regulation to reconcile professional ethics with effective investigative communications. If the no-contact rule is applied too restrictively, prosecutors might attempt to avoid ethical sanctions or the exclusion of evidence by disassociating themselves completely from the investigative stage of a prosecution. This would leave investigation and interrogation in the hands of nonattorney law enforce-246. 59 Fed. Reg. 39,931 (1994) (to be codified at 28 C.F.R. § 77.12) (stating that the DOJ's proposed rule preempts application of state and local rules regarding communications by government attorneys, but noting that "[w]hen the Attorney General finds a willful violation of any of the rules in [the DOJ regulation,] however, sanctions for the violation of this part may be applied, if warranted by the appropriate state disciplinary authority").
247. See, e.g., Harvey Berkman, Son of "Thornburgh," NAT'L L.J., Mar. 14, 1994, at A8 ("'[Reno's proposal is] better than the Thornburgh memo, but when the temperature goes from 50 below to 25 below, it's still pretty cold out.' " (quoting Neal R. Sonnett, former chair of the ABA's Criminal Justice Section)); Taylor, supra note 217, at 30 (arguing that "the Reno rules, like the Thornburgh memorandum, seek to address the [no-contact debate] by sweeping aside the historical role of state licensing bodies in regulating and policing the conduct of lawyers").
[Vol. 46:1635 ETHICS AND POWER ment officers acting without attorney supervision. As a result, the risk of illegal or manipulative communications would likely increase. 248 To avoid this scenario, certain ex parte communications unique to the criminal context should be permitted under the "authorized by law" exception to the rule. However, the interests of effective law enforcement do not require that all communications prior to the initiation of formal proceedings be exempt from the scope of the no-contact rule, nor do they require that the substance of the rule be gutted in the context of communications with corporate employees. Narrowly defined exceptions to the no-contact rule which generally hold government attorneys to the same ethical guidelines as direct the behavior of every other member of the bar can effectively serve the interests of law enforcement.
248. See Schwartz, supra note 25, at 952-53.
